MEMORANDUM OF AGREEMENT

This agreement regarding the responsibilities for the Codornices Creek Restoration and
Trail Project funded by the “California River Parkways Grant Program” is entered into on
. 2008, by the United States Postal Service (USPS) and the City of Albany,

CA.

Introduction
A. A grant application has been submitted to, and a grant awarded by, the State of California
Resources Agency, California River Parkways Grant Program (see grant agreement and
application) to the City of Albany.

B. The grant-funded project will restore Codornices Creek and construct a pedestrian and
bicycle trail between 6" street and 8" street in the City of Berkeley.

C. The properties where grant activities will occur are owned by USPS and the University of
California, in approximately equal areas. No grant funds are to be used to buy or encumber

property.

D. A portion of the project will be located on USPS property upon which the USPS has agreed
to provide easements to the City for conservation, maintenance and public access
purposes, per the attached License and Easement Agreement for Modifications to USPS
Parking Lot Facilities dated April 18, 2006 (Attachment #2).

The City of Albany agrees to the following:

A. The City of Albany will maintain the creek and trail and all installed amenities for a minimum
of 25 years from the start date of this agreement, per the assigned responsibilities in the
attached Memorandum of Understanding between the City of Albany, the City of Berkeley
and the University of California. (Attachment #1)

B. The City of Albany will manage the grant and take overall responsibility for the execution of
the project in a timely and effective manner.

C. The City of Albany will complete all aspects of the creek restoration and trail construction,
which will occur on property owned by the USPS and, per the August 5, 2004 Memorandum
of Agreement between the cities of Albany, Berkeley and the University of California, will
maintain, repair, and improve the USPS property which is the subject of the Maintenance
and Conservation Easement area and Public Access Easement area, as identified in the
License and Easement Agreement for Modifications to USPS Parking Lot Facilities and its
Exhibits, for as long as the City of Albany retains either easement, and otherwise for no less
than 25 years from the start date of this agreement.

D. The City of Albany will resume responsibility for the ongoing maintenance and operations of
the project for the required minimum of 25 years if this Agreement is cancelled.

The USPS stipulates and/or agrees to the following:

A. The USPS hereby permits the City of Albany to access the property and to develop and
maintain the Codornices Creek Restoration and Trail Project, in accordance with the terms
and conditions specified in the License and Easement Agreement for Modifications to USPS



Parking Lot Facilities.

B. The City of Albany will implement the creek restoration and trail construction project,
including the following activities: completing all necessary environmental review, managing
construction activities, and reporting activities to USPS.

Agreement length:

A. This agreement, in accordance with the criteria established by the California River
Parkways Grant Program, is to be in effect for a minimum of 25 years, or until superseded
by the recorded conservation and maintenance easement. A copy of the recorded
easement will be sent to the State of California Resources Agency, Bonds and Grants.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and date first
written above:

The United States Postal Service

By:
(Name, Title)

CITY OF ALBANY, a Municipal Corporation

By:
(Name, Title)




LICENSE AGREEMENT

This License Agreement is made this €colp, 2.8, 2005 by and between the United
States Postal Service (‘Licensor”) and the City of 1any, CA (“Licensee”).

Whereas, Licensor is the owner of that certain property (hereinafter the “Property”) described

as the DDU, located at 1150 8™ Street. Berkeley, CA, which property is the subject of this
License Agreement, and

Whereas, Licensee desires to enter upon the Property for the purpose of conduct such soils

testin ical, surveying, environmental investigations and ass and tests
3 the City deems appropriate to sypport the Codomices Creek Restoration stream

i provement project at the DDLU u;Juﬁ ,L.“umun nroperty, generally jying betwee

Harrison Street and Codornices Creek between 6™ and 8™ Stree Berk A, and

Licensor is willing to permit such entry upon the terms and conditions as heremafter set forth.
Now, therefore, it is agreed as follows:

1. Licensor hereby grants to Licensee, effective as of the date hereof, a nonexclusive license
and pemission to enter upon the Property (the “License”), for the purpose set forth above
and for no other purpose. Licensee’s use of the Property pursuant to such permission
shall be strictly governed by the terms of this Agreement. Licensee’s use of the Property
shall not interfere with the reasonable use and enjoyment thereof by Licensor or any
person claiming through or by Licensor.

2. Licensee will comply with and will cause all other persons entering upon the Property
pursuant to the License to comply with ail applicable governmental laws and regulations
conceming the work to be performed by Licensee and will, promptly upon completion of its
work and at its sole expense, cause the Property to be restored to the condition it was in
on the date of execution of the License.

3. Licensor shall not be liable for any loss, damage, or injury of any kind or character to any
person or property arising from use of the Property by Licensee or any of its agents,
employees, licensees, or invitees caused by or ansmg from any act or omlss:on of

' ~Licensee, its agents, employees, or licensees. E

4. Licensee shall indemnify and hold Licensor harm!ess of and from any and all loss, cost,
liability, obligation, damage, injury or expense, including reasonable attomey’s fees, which
may arise by reason of the violation of law, ordinance, or regulation by Licensee or by
reason of injury to or death of a person(s), damage to property, or claims of fien for work
performed and/or materials or supplies furnished, arising out of or in connection with
Licensee’s use of the Property.

5. This Agreement is personal to Licensee and Licensee shall not assign or otherwise transfer
any rights herein without prior written consent of Licensor.

6. The term of this Agreement shall commence on the date first stated above and shall,
except as to Paragraphs 3 and 4, terminate on May 1, 2005. If Licensee shall be in breach
of any of its obligations under this Agreement and fail to cure such breach within ten (10)
days of a written notice from Licensor specifying the nature of such breach, Licensor shall
have the right to terminate this Agreement by written notice to Licensee effective the date
of such notice. No termination or expiration of this Agreement shall relieve Licensee of its



obligation to perform those acts required to be performed either prior to or after its
termination.

7. Licensor, its authorized representatives, employees, or agents shall be entitied to inspect
Licensee’s work upon the Property at any time and from time to time.

8. No work relating to Codomices Creek testing, investigating or agsessing shall be performed
by Licensee under the terms of this Agreement until Licensee has advised Licensor’s Site_
Manager (510-649-3135), of the schedule for performance of the work and received
approval for such work from Charles Patterson.

9. Notices, requests, or demands by either party shall be in writing and shall either be
personally served or be given by certified mail, retum receipt requested, postage prepaid,
and addressed to the following addresses:

To Licensor. Laureen A. Yamakido, Gontrac
U.S. Postal Service
Pacific Facilities Service Office
395 Oyster Point Bivd., Suite 225
South San Francisco, CA 94080-0300

To Licensee: Barry Whittake i nager, {
' Ann Chaney, Community Deyelopment Director
1000 San Pablo Avenue
Albany, CA 94706

510-524-8170 (cell 510-455-1835)

Notices, requests or demands shall be deemed received on the day of delivery, if
personally served, and upon the expiration of forty-eight (48) hours from the time of deposit
in a United

States Post Office or mailbox, if sent by mail.

10. This Agreement constitutes the entire agreement between the parties hereto pertaining to
the subject matter hereof and no supplement, modification or amendment of this
Agreement shall be binding unless in writing and executed by the parties.

11. This Agreement shall be construed and enforced in accordance with, and governed by,
Federal law. ~ .

12. Licensee agrees to fumish Lmnsorm oopoes ofauda:a obtanned from vis activities
undertaken pursuant to this License.

in witness whereof, each of the parties has caused this License Agreement to be executed as
of the day and year first written above.

UNITED STATES POSTAL SERVICE ~  CITY OF ALBANY

Contractmé Offucer
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LICENSE AND EASEMENT AGREEMENT FOR MODIFICANO
PARKING LOT FACILITIES
900z L - 9NV

Lower Codornices Creek Renovation —~ Phase I

THIS AGREEMENT, dated _Q_, it (S . 2006, is between the CITY OF
ALBANY and the CITY OF BERKELEY, California municipal corporations, herein referred to
individually as ALBANY and, BERKELEY, collectively as “PROPONENTS” and UNITED
STATES POSTAL SERVICE, herein referred to as “USPS”.

WHEREAS PROPONENTS are undertaking the restoration and improvement of Lower
Codornices Creek between 5™ Street and San Pablo Avenue within Albany and Berkeley (“the
~ Project™); and WHEREAS ALBANY has prepared preliminary plans entitled Creek Restoration
& Site Improvement Plans, Lower Codornices Creek, dated July 23, 2004, Sheet L-1 being 6™
Street to 8% Street, (the “Preliminary Plans™) which plans have been reviewed and found
acceptable by USPS, and are attached hereto and incorporated herein as Exhibit “A”; and

WHEREAS USPS owns the property on the South side of Codornices Creek between 6™
and 8" Streets, Berkeley (the “Premises™) on which is located a parking area and associated
improvements; and

WHEREAS USPS is desirous of cooperating with PROPONENTS in the implementation
of restoration and improvement work on Lower Codornices Creek; and

WHEREAS PROPONENTS wish (o obtain licenses to enter the area and do work and
easements over the existing Lower Codornices Creek channel and adjacent lands for the work;
and '

WHEREAS ALBANY has developed plans entitled Creek Restoration and Site
Improvement Plans, Lower Codomices Creek, Phase 11, Post Office Parking Lot, Civil Site Plan
C-5, dated April 20, 2005, and Post Office Wall S-3, dated March 22, 2005 (collectively, the
“Plans”), which plans have been reviewed and found acceptable by USPS, and are attached
hereto and incorporated herein as Exhibit “B’*; and whereas the Plans require completion of
certain work generally described as: (i) removal and replacement of 370 feet, more or less, of
10.5 foot high split face concrete masonry unit (“CMU”) block wall along the creek and around
the USPS parking area; (ii) removal of landscaped islands within the USPS parking area; (iii)
drainage modifications and pavement and drainage repairs as required to restore the quantity and
quality of parking stalls lost in the block wall relocation; (iv) associated drainage modifications;
and (v) construction of a temporary parking lot on USPS property, accessed from 6™ Street
(collectively, the “Work™); and

WHEREAS ALBANY has caused the preparation of a map and legal description

3/1/06 1



~ (prepared by Kister, Savio & Rei) for that portion of the USPS property needed for the
restoration and improvement of Lower Codornices Creek (the “Improvement Area’), which map
and legal description has been reviewed and found acceptable by USPS and is attached hereto
and incorporated herein as Exhibit “C” ; and

WHEREAS ALBANY has also developed a plan and map entitled Codornices Creek
Restoration Limits of Work — Phase II-A on USPS property (6™ Street to USPS SMU Wall),
dated November 1, 2005 (“Limited Work Plans”, attached hereto and incorporated herein as
Exhibit “D”), identifying thereby in those portions of the Improvement Area in which a portion
of the Work can be performed without requiring relocation of the CMU Wall and relocation of
parking facilities.

NOW, THEREFORE, the parties hereto agree as follows:

1. USPS hereby grants to PROPONENTS a license to enter onto the Premises to
perform the Work, and hereby agrees, subject to satisfaction of the conditions set forth in section
3, below, to grant to PROPONENTS, (1) a Maintenance and Conservation Easement over the
Improvement Area; and (i) a Public Access Easement over a more limited portion of the area to
be subsequently described, but being generally the 20 feet adjacent to and northerly of the new
relocated CMU block wall. USPS will execute and deliver to the PROPONENTS Easements in
a form to be mutually agreed upon within ten (10) business days after receipt from
PROPONENTS that PROPONENTS commit to performing all of the Work. The Public Access
Easement shall revert to USPS if PROPONENTS have not completed all of the Work within five
- years of executing the public access easement document.

2. Within the area designated on the Limited Work Plans, PROPONENTS may
conduct grading, paving, planting, irrigation, and other Work for the creek restoration project
specified in the Limited Work Plans, without carrying out the remaining portion of the Work,
subject only to the condition that PROPONENTS relocate the fence from 6™ Street to the USPS
CMU wall as indicated on the Limited Work Plans.

3. If PROPONENTS complete only that portion of the Work set forth in the Limited
Work Plans, PROPONENTS will actively pursue grants and funding for relocation of the USPS
CMU wall and parking areas. In the interim, for a period of up to five (§) years following
construction, PROPONENTS shall be allowed to enter onto that portion of the Premises which is
north of the relocated fence line, west of the USPS CMU wall for monitoring, maintenance and
plant replacement work as may be required from time to time by one or more of the Permiiting
Agencies. USPS is under no obligation to grant thgfermanent easementsdescribed in Section 1,
above, untit PROPONENTS commit to performing the entire Work (including relocation of the
USPS CMU wall and parking as indicated on the Improvement Plans).

4. PROPONENTS will pursue grants and other funding to enable PROPONENTS to
complete the Work at the earliest practical time. PROPONENTS shall not be obligated to
perform the Work unless necessary funds are secured. If PROPONENTS start the Work,
PROPONENTS shall finish the Work in a timely fashion.

5. PROPONENTS shall provide USPS with at least two (2) days advance notice of
its intention to enter the Premises for the purposes stated in this License Agreement.

3/1/06 2



6. PROPONENTS, including their employees, contractors, and agents, shall not
unreasonably interfere with USPS operations, nor shall PROPONENTS obstruct the free flow of
pedestrian or vehicular traffic on the Premises.

7. PROPONENTS, including their employees, contractors, and agents, shall comply
with all applicable laws, regulations and ordinances in exercising their rights and obligations
under this License Agreement and shall, at their sole expense, secure all necessary permits and
authorizations in connection herewith.

8. PROPONENTS shall be responsible, at their sole cost and expense, for all
maintenance, repair, and improvement of the easements described in Section 1.

9. PROPONENTS, for themselves, their employees, agents, and contractors, shall
indemnify, defend, and hold USPS harmless from any and all claims, demands, actions, suits,
damages, costs, penalties, fines or expenses (including attorney’s fees) caused by, arising from,
and/or related to, PROPONENTS, their employees’, agents’, and/or contractors’ (i) performance
of the activities referred to in this License Agreement (ii) the improvements to USPS site, wall
and parking lot; and/or (iii) any use of the easement areas. As it pertains to the temporary USPS
parking lot at 6 Street, PROPONENTS’ hold harmless will terminate upon reopening of
replacement permanent parking within the block wall enclosed parking lot.

10.  PROPONENTS shall leave graveled temporary parking lot improvements -
permanently in place for the benefit of USPS, and USPS may use them as they see fit.

11.  PROPONENTS, including their employees, contractors and agents, prior to any
Work completed on the USPS site, must complete the postal form titled “Basic Security
Clearance Requirements.” The postal form shall be submitted to the following USPS contracting

officer: LAUREEN YAMAKIDO 7
PACIFIC FACILIRES SERVICE OFFICE
J95 OYSIER POINT BLVD SUITE 225

3/1/06 3



IN WITNESS WHEREOF, the parties have executed this Agreement on the date
first show above.

CITY OF ALBANY (“ALBANY™): UNITED STATES POSTAL SERVICE:

By: g(‘#" ﬂ? //‘7‘/‘{ By: WM%M@
City Adminigtrator
Attest Qr\‘é[/—\ "

Title (q_,()\/\j'\"a.d'\ivkﬁ O—F(’u ;r

Citygéﬂc’

APPROVED AS TO FORM:

%?@ew

City Attorney Q)
Registered by
CITY OF BERKELEY (“BERKELEY”): gﬂ . 47/%/ /
By: éf W — r/ -
' City Manager
Attest
City Clerk
APPROVED AS TO FORM:
" City Attorney

ATTEST for the City of Berkeley

Assistant City Clerk
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EXHIBIT "A"

License and Easement Agreement for
Restoration and Improvement of Lower
Codornices Creek and Associated
Modifications to USPS Parking Lot Facillities

Lower Codornices Creek Renovation - Phases | et seq
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LEGAL DESCRIPTION

REAL PROPERTY IN THE CITY OF BERKELEY, ALAMEDA COUNTY, CALIFORNIA,
BEING A PORTION OF BLOCKS 4 AND 5 AND VACATED 7™ STREET AS SHOWN
ON THE MAPR |. M. WENTWORTH BOOT AND SHOE CO.'S TRACT, RECORDED
JUNE 17, 1878, IN BOOK 6 OF MAPS, PAGE 16, ALAMEDA COUNTY RECORDS,
LYING SOUTHERLY OF THE CENTERLINE OF CODORNICES CREEK AS SHOWN
ON RECORD OF SURVEY 1583, RECORDED AUGUST 5, 1999, IN BOOK 23 OF
RECORDS OF SURVEY, PAGES 84 THROUGH 88, ALAMEDA COUNTY RECORDS,
AND LYING NORTHERLY OF THE FOLLOWING DESCRIBED LINE:

BEGINNING AT A POINT ON THE EAST LINE OF SAID BLOCK 4, DISTANT
THEREON NORTH 13° 13’ 03" WEST, 394.42 FEET FROM THE SOUTHEAST
CORNER THEREOF; THENCE SQUTH 76° 42’ 45" WEST, 570.02 FEET TO A POINT
ON THE WEST LINE OF SAID.BLOCK 5, DISTANT THEREON NORTH 13° 13’ 03
WEST 393.75 FEET FROM THE SOUTHWEST CORNER THEREOF.

CONTAINING AN AREA OF 28,732 SQUARE FEET MORE OR LESS.

THE ATTACHED PLAT IS MADE A PART OF THIS DESCRIPTION.

z?xcw,(f/,& 2028000~ | o7

MATTHEW L. REl, DATE Exp. 12:31-06

L.S. NO. 7115
REGISTRATION EXPIRES: 12/31/06

P\projects\i 834GWSPS LGL.doc
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